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Opinion

Picking the wrong fight
Hilary Meredith says that Philip Hammond's presumption 
that he can interfere with fundamental rights belonging to 
every soldier serving their country on the battlefield is both 
misguided and dangerous 

Speaking in the House of Commons on 17 March, Defence 
Secretary Philip Hammond announced that he was worried 
about the "encroachment of judicial processes" on the 

battlefield and that the Government could seek to introduce 
legislation to make sure that the country's armed forces would "be 
able to carry out operations without fear of constant review in the 
civil courts".

Well, I'm worried that he thinks he has any right to interfere in 
our country's essential judicial processes. 

There is a stark difference between human rights on the 
battlefield and the fundamental right of soldiers to bring their 
employer to account, should they suffer injury or even death 
because of the negligence of the Ministry of Defence (MoD), its 
servants or agents.

The difference between human rights law, the Armed Forces' 
Compensation Scheme (AFCS) and the rights of a soldier, which 
are embedded in statute, to bring a legal claim if there has been 
negligence in service, need to be understood. 

There seems to be a great deal of confusion on the subject so 
it would help if the historical facts were set out.

Hilary Meredith is the director 
of Hilary Meredith Solicitors 
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Before 1987, a soldier on duty had no claim against the MoD for 
accident, injury or death in service.

In May of that year the situation changed. Jack Straw, a 
fast rising MP at the time, was instrumental in this change. He 
recognised that civilians working in dockyards alongside military 
personnel who were exposed to asbestos had the right to sue 
when the military did not. Recognising this injustice he tabled 
a change to the Armed Forces Crown Proceedings Act to allow 
members of the armed forces to be on the same footing with 
identical rights.

What followed was a series of claims for accidents on manoeuvres 
in Canada, Germany and the UK whilst practising for war. 

The first claims in a theatre of operations came from Bosnia and 
involved faulty equipment or road traffic accidents. Then, in 1990, 
there were numerous claims from the first Gulf War and of course 
over 2,500 claims for Gulf War syndrome as a result of exposure 
to a mass inoculation programme, toxic fumes, chemicals, and 
depleted uranium.

The first case involving live fire took place during this period 
and involved one Private Mulcahy, who was tasked with swabbing 
out the barrel of a large gun which the captain fired whilst he 
was in the vicinity, rendering him deaf. The court ruled that in a 
combat situation it would be unfair if a captain was sued for a 
decision made under fire (quite rightly so in my opinion, as this 
could impact on operational decisions). I do understand however, 
that the gun was fired to provide Kate Adie and her camera crew 
with an action shot for the news and that there had been no 
gunfire that day.

Mulcahy v MoD set the scene for combat immunity and a number 
of test cases followed in an effort to define what combat immunity 
was – including systemic failures in battle as a result of decisions or 
procurements made back in the UK way before battle commenced. 
The decision to equip troops with the totally inappropriate Snatch 
Land Rover is just one example of such failures. 

Compensation comes into play
In April 2005 the MoD decided to introduce its own injury at work 
scheme. Unfortunately, despite protests from myself and other 
military lawyers, the word 'compensation' was used in naming the 
scheme. The AFCS is non fault and professes to provide a lump 
sum to all injured or killed in service with the top award currently 
being £570,000.

It is as a result of this scheme that a Royal Navy sailor recently 
received over £1 million after injuring her back playing a drunken 
game during an Armed Forces function while paratrooper Ben 
Parkinson, the most seriously hurt British soldier to survive the 
Afghan frontline, received £570,000. 

The sailor sued under Tort law in the courts, while Parkinson's 
award came through the AFCS.

Human rights impact on the battlefield
Human rights laws can of course have an impact on battlefield 
conditions. The latest of note are the Iraqi civilian claims against 
British soldiers for false detention and brutality. Whether you agree 
with these or not, they show the army in a bad light and affect 
morale and recruitment.

If Parliament and the MoD wanted to put an end to these 
Human rights abuse claims then a change to our legal funding 
system, which currently allows non-British residents or taxpayers 
to claim legal aid, would do this. So too would relinquishing the 
Human Rights Act.

It is however imperative that a soldier's right to bring a case in 
Tort under the Crown Proceedings Act remains intact.

In bringing these claims, the system has changed for the better 
and saved lives. 

Another example of how it has led to improvements in military 
operations is the inquest held into three British deaths from a US-
caused friendly fire incident. It was discovered that the British were 
using old Cold War 15 line coordinates to call in a US airstrike. Sadly, 
the US airforce were responding in nine line NATO coordinates, 
leading them to the British instead of the Taliban.  

Claims by our injured soldiers are down year on year according 
to the MoD's own claim statistics for 2012/13 and amount to 
a fraction of the annual defence budget. Is it not the duty of 
our highly respected legal system to examine all cases, thus 
encouraging a prevention culture?

This is 2014, not 1914. We must protect our troops and Mr 
Hammond is wrong to try to fix a problem he clearly perceives to 
be the fault of those who represent our troops. 

Those soldiers continue to give their lives for us. Don't confuse 
their rights with the rights of civilians, both at home and abroad. 
Removing the right of legal redress when things go wrong would be 
a huge slap in the face for our heroes. Everyone is now accountable. 

Even Mr Hammond and the MoD  ●
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